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(2) A hospital that seeks exclusion of 
a new rehabilitation unit may provide 
a written certification that the inpa-
tient population the hospital intends 
the unit to serve meets the require-
ments of § 412.23(b)(2) instead of show-
ing that the unit has treated such a 
population during the hospital’s most 
recent cost reporting period. 

(3) The written certification de-
scribed in paragraph (b)(2) of this sec-
tion is effective for the first full cost 
reporting period during which the unit 
is used to provide hospital inpatient 
care. 

(4) If a hospital that has not pre-
viously participated in the Medicare 
program seeks exclusion of a rehabili-
tation unit, it may designate certain 
beds as a new rehabilitation unit for 
the first full 12-month cost reporting 
period that occurs after it becomes a 
Medicare-participating hospital. The 
written certification described in para-
graph (b)(2) of this section also is effec-
tive for any cost reporting period of 
not less than 1 month and not more 
than 11 months occurring between the 
date the hospital began participating 
in Medicare and the start of the hos-
pital’s regular 12-month cost reporting 
period. 

(5) A hospital that has undergone a 
change of ownership or leasing as de-
fined in § 489.18 of this chapter is not 
considered to have participated pre-
viously in the Medicare program. 

(c) Converted units. A hospital unit is 
considered a converted unit if it does 
not qualify as a new unit under para-
graph (a) of this section. A converted 
unit must have treated, for the hos-
pital’s most recent, consecutive, and 
appropriate 12-month time period (as 
defined by CMS or the fiscal inter-
mediary), an inpatient population 
meeting the requirements of 
§ 412.23(b)(2). 

(d) Expansion of excluded rehabilitation 
units—(1) New bed capacity. The beds 
that a hospital seeks to add to its ex-
cluded rehabilitation unit are consid-
ered new beds only if— 

(i) The hospital’s State-licensed and 
Medicare-certified bed capacity in-
creases at the start of the cost report-
ing period for which the hospital seeks 
to increase the size of its excluded re-
habilitation unit, or at any time after 

the start of the preceding cost report-
ing period; and 

(ii) The hospital has obtained ap-
proval, under State licensure and Medi-
care certification, for an increase in its 
hospital bed capacity that is greater 
than 50 percent of the number of beds 
it seeks to add to the unit. 

(2) Conversion of existing bed capacity. 
(i) Bed capacity is considered to be ex-
isting bed capacity if it does not meet 
the definition of new bed capacity 
under paragraph (d)(1) of this section. 

(ii) A hospital may increase the size 
of its excluded rehabilitation unit 
through the conversion of existing bed 
capacity only if it shows that, for the 
hospital’s most recent, consecutive, 
and appropriate 12-month time period 
(as defined by CMS or the fiscal inter-
mediary), the beds have been used to 
treat an inpatient population meeting 
the requirements of § 412.23(b)(2). 

(e) Retroactive adjustments for certain 
units. For cost reporting periods begin-
ning on or after October 1, 1991, if a 
hospital has a new rehabilitation unit 
excluded from the prospective payment 
systems for a cost reporting period 
under paragraph (a) of this section or 
expands an existing rehabilitation unit 
under paragraph (c) of this section, but 
the inpatient population actually 
treated in the new unit or the beds 
added to the existing unit during that 
cost reporting period does not meet the 
requirements in § 412.23(b)(2), CMS ad-
justs payments to the hospital retro-
actively in accordance with the provi-
sions in § 412.130 of this part. 

[50 FR 12741, Mar. 29, 1985, as amended at 56 
FR 43420, Aug. 30, 1991; 57 FR 39821, Sept. 1, 
1992; 59 FR 45400, Sept. 1, 1994; 60 FR 45847, 
Sept. 1, 1995; 62 FR 46027, Aug. 29, 1997; 68 FR 
45699, Aug. 1, 2003; 69 FR 25776, May 7, 2004] 

Subpart C—Conditions for Pay-
ment Under the Prospective 
Payment Systems for Inpatient 
Operating Costs and Inpatient 
Capital-Related Costs 

§ 412.40 General requirements. 
(a) A hospital must meet the condi-

tions of this subpart to receive pay-
ment under the prospective payment 
systems for inpatient hospital services 
furnished to Medicare beneficiaries. 
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(b) If a hospital fails to comply fully 
with these conditions with respect to 
inpatient hospital services furnished to 
one or more Medicare beneficiaries, 
CMS may, as appropriate— 

(1) Withhold Medicare payment (in 
full or in part) to the hospital until the 
hospital provides adequate assurances 
of compliance; or 

(2) Terminate the hospital’s provider 
agreement. 

[50 FR 12741, Mar. 29, 1985, as amended at 57 
FR 39821, Sept. 1, 1992] 

§ 412.42 Limitations on charges to 
beneficiaries. 

(a) Prohibited charges. A hospital may 
not charge a beneficiary for any serv-
ices for which payment is made by 
Medicare, even if the hospital’s costs of 
furnishing services to that beneficiary 
are greater than the amount the hos-
pital is paid under the prospective pay-
ment systems. 

(b) Permitted charges—Stay covered. A 
hospital receiving payment under the 
prospective payment systems for a cov-
ered hospital stay (that is, a stay that 
includes at least one covered day) may 
charge the Medicare beneficiary or 
other person only for the following: 

(1) The applicable deductible and co-
insurance amounts under §§ 409.82, 
409.83, and 409.87 of this chapter. 

(2) Noncovered items and services, 
furnished at any time during a covered 
stay, unless they are excluded from 
coverage only on the basis of the fol-
lowing: 

(i) The exclusion of custodial care 
under § 405.310(g) of this chapter (see 
paragraph (c) of this section for when 
charges may be made for custodial 
care). 

(ii) The exclusion of medically unnec-
essary items and services under 
§ 405.310(k) of this chapter (see para-
graphs (c) and (d) of this section for 
when charges may be made for medi-
cally unnecessary items and services). 

(iii) The exclusion under § 405.310(m) 
of this chapter of nonphysician services 
furnished to hospital inpatients by 
other than the hospital or a provider or 
supplier under arrangements made by 
the hospital. 

(iv) The exclusion of items and serv-
ices furnished when the patient is not 
entitled to Medicare Part A benefits 

under subpart A of part 406 of this 
chapter (see paragraph (e) of this sec-
tion for when charges may be made for 
items and services furnished when the 
patient is not entitled to benefits). 

(v) The exclusion of items and serv-
ices furnished after Medicare Part A 
benefits are exhausted under § 409.61 of 
this chapter (see paragraph (e) of this 
section for when charges may be made 
for items and services furnished after 
benefits are exhausted). 

(c) Custodial care and medically unnec-
essary inpatient hospital care. A hospital 
may charge a beneficiary for services 
excluded from coverage on the basis of 
§ 411.15(g) of this chapter (custodial 
care) or § 411.15(k) of this chapter 
(medically unnecessary services) and 
furnished by the hospital after all of 
the following conditions have been 
met: 

(1) The hospital (acting directly or 
through its utilization review com-
mittee) determines that the bene-
ficiary no longer requires inpatient 
hospital care. (The phrase ‘‘inpatient 
hospital care’’ includes cases where a 
beneficiary needs a SNF level of care, 
but, under Medicare criteria, a SNF- 
level bed is not available. This also 
means that a hospital may find that a 
patient awaiting SNF placement no 
longer requires inpatient hospital care 
because either a SNF-level bed has be-
come available or the patient no longer 
requires SNF-level care.) 

(2) The attending physician agrees 
with the hospital’s determination in 
writing (for example, by issuing a writ-
ten discharge order). If the hospital be-
lieves that the beneficiary does not re-
quire inpatient hospital care but is un-
able to obtain the agreement of the 
physician, it may request an imme-
diate review of the case by the QIO as 
described in § 405.1208 of this chapter. 
Concurrence by the QIO in the hos-
pital’s determination will serve in lieu 
of the physician’s agreement. 

(3) The hospital (acting directly or 
through its utilization review com-
mittee) notifies the beneficiary (or his 
or her representative) of his or her dis-
charge rights in writing consistent 
with § 405.1205 and notifies the bene-
ficiary, in accordance with § 405.1206 of 
this chapter (if applicable) that in the 
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